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from the defendant's answer no production was ordered. Hence no 
injustice could be done. 

This equitable doctrine of documentary discovery is based upon 
the principle that trials arc thereby made more expeditious and 
justice cheaper if the plaintiff can obtain from the defendant the 
proof of facts which otherwise the plaintiff could prove, but could 
prove only at perhaps a greater expense than by the bill for discovery. 

Judge Story clearly explains the true meaning of Brown v. 
Swan in his Equity Phading, supra. 

"It would be' otherwise if the bill should not only ask dis- 
covery but should ask relief in equity, for in the latter case the 
bill would seek to withdraw the whole jurisdiction from the proper 
court of law and to give it to the Court of Equity." 

G. P. A. 



Civil Liability of Soldiers Obeying Commands of Superior 
Officers. — The question which this note is intended to raise is this : 
Can a solider absolve himself from civil liability for his acts by 
showing that he was acting in obedience to the command of his 
superior officer. It is beyond doubt a good defence for acts done 
in time of war on the field of battle or in the direct conduct of the 
war itself. 1 Equally true it is not a defence in times of absolute 
peace and quiet when no disturbance threatens the peace of the com- 
munity. In war the will of the commanding officer ts the law. and the 
civil law. is suspended for the time being The existence of a 
system of law implies power to compel obedience, and as the courts 
of civil law cannot enforce their decrees in time of war, the civil law, 
as law, must of necessitv cease to be the law of the land at that time. 
But martial law is a law of necessity,* and when the necessity for it 
ceases the civil law becomes again the supreme law of the land. In 
ordinary times of peace the civil is always above the military law.' 
Anv other rule would exempt the militia from obedience to the 
will of the people as expressed by their legislature, and render the 
civil rights of all citizens open to the despotic control of the com- 
manding officer of the district. # ,..,,, 

The question arises, is there not some intermediate state when 
the country is not at war. in the proper sense, and yet is not in a 
state of peace and quiet? There arc frequent periods in all states 
when the civil authorities are powerless to quell disturbances, and 
the strong hand of the military must be called upon to re-establish 
order It is just at this po»" tnat tnc conflict arises in the cases; 
some holding that peac e still reigns and that where there is peace 

* Birkhimcr Military Government. 448 

'In re E*cta, 62 Fed. 97*1 Dirkelman v. U. S., 92 U. S. 520; Com. v. 
Shortall. 206 Pa. 165. 

•Com. v. Small, 26 Pa. 3>- 
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the commands of a superior officer are no excuse; others holding that 
a condition so like war exists that martial law prevails until peace 
and security is restored. 

The three divisions of military jurisdiction under the constitu- 
tion were stated by Chief Justice Chase.* 

The first is a jurisdiction under military law. This exists both 
in times of peace and times of war, and is founded on express 
statutory enactment prescribing regulations and rules for the internal 
government and regulation of the land and naval forces of a country. 
This does not suspend or supersede in any way, the civil law. The 
soldier still retains the duties and liabilities of a civilian and may 
be tried for any offence of which the civil courts have jurisdiction." 
The civil law has a concurrent jurisdiction which is supreme to 
military law even on the military reservations. Thus the mere 
fact that a person killing another was sergeant of the guard at 
a fort and the person killed was a private soldier, does not of itself 
make the killing a lawful homicide, nor give to a military tribunal 
an exclusive jurisdiction of the case.* So also if a sentinel stationed 
at the gate of a fort should wantonly shoot a civilian endeavoring to 
enter in the daytime; or an officer should wilfully slay a soldier for 
misconduct, the civil law court would have a complete jurisdiction 
over the offences. The mere fact that the parties were soldiers 
would not give them immunity from civil proceedings for so gross 
an outrage.' 

The second class of military jurisdiction consists in a military 
government in the seat of war without the boundaries of the United 
States, and applies only to cases of actual war. 

The third is martial law proper and is to be exercised within 
the limits of the United States in time of invasion or insurrection 
or during rebellion within the limits of the States maintaining ad- 
hesion to the National Government, when the public danger requires., 
its exercise, and within districts or localities where ordinary law no 
longer adequately secures public safety and public rights. It would 
seem from this that Chase thought that martial law would exist 
even in times of general peace when public safety and security made 
its exercise necessary. Nothing can be found in the opinion of the 
majority in e x parte Milligan * that is contra to this. The decision 
was based on the fact that there was no necessity for the exercise of 
martial law in Indiana at that time, there being no rioting, and the 
courts of the civil law being open for the just trial of criminals and 
redress of grievances. 

The author of an interesting article on the case of Private 
Wadsworth,* states that ex parte Milligan ought to establish the 



* Ex parte Milligan, 4 Wall. 2. dissenting. 

' Franks v. Smith, 134 S. \V. 484. 

'United States v. Carr, Fed. Cas. 1473 s - 

'United States v. Clarke. 31 Fed. 710. 

' si Univ. <>f renna. lji» Review 8;. Owen J. Roberts, Esq. 
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proposition that martial law is not possible under the Constitution, 
but it is very difficult to see how he reaches this conclusion. The 
case seems plainly to rest only on a matter of fact, the lack of 
necessity for the existence of martial law in Indiana at that time. 

In Pennsylvania, at least, it is clear that in times of riot, when 
the civil authorities no longer can control the situation, martial law 
may exist* 

The national guard were called into service by the Governor to 
quell rioting in the coal regions. A private militia-man, acting fully 
within the orders of his commanding officer, shot and killed a 
civilian whom, it afterwards appeared, was innocent of unlawful in- 
tent but who was acting, at the time, under circumstances making 
a contrary belief reasonable. Upon a petition for the writ of habeas 
corpus, after arrest by the authorities, the Supreme Court said: 
"It is not unfreijuently said that tlie community must be either in 
a state of war or of peace, as there is no intermediate state. But 
from the point of view now under consideration this is an error. 
There may be peace for all ordinary purposes of life and yet a state 
of disorder, violence and danger in special directions, which though 
not technically war, has in its limited field the same effect, and if 
important enough to call for martial law for suppression, is not 
distinguishable, so far as the powers of the commanding officers 
are concerned, from actual war. It was jiointed out that many au- 
thorities hold that martial law exists wherever the military arm of 
the government is called into service to suppress disorder and restore 
the imblic peace. The sheriff, as the highest executive officer of the 
country, may retain the command, and if he does so, ordinarily the 
military must act in subordination to him. Rut if the situation goes 
beyond' county control, and requires the full j>ower of the state, 
the Governor intervenes as the supreme executive and he or his 
military representative becomes the su|>erior and commanding officer. 

"The effect of martial law is to put into operation the powers 
and methods vested in the commanding officer by military law. So 
far as his powers for the preservation of order and security of lite 
and property are concerned there is no limit but the necessities, and 
exigencies of the situation. And in this respect there is nc .differ- 
ence" between a public war and a domestic insurrection. Wha t has 
been called the t >aramount law of self defence, common to all 
countries, has established the rule that whatever force is necessary 

haho lawful. This law, (i. <•., the law of self defence) applied 

nattna%! is the martial law, which is an offshoot of the common 
law, and, although ordinarily dormant in peace, may be called forth 

by TZwJt£«te^™< of martial law that it would 
make an'eTof fret government, and make Uf e ^W^g^ 
subject to the will of the commandi ng officer. Civil liberty an d 

•Com . ex rti. Wadsworth v. Shnrtall. a* Pa- 165. 
" Half Am. Const. Law. 924- 
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martial law cannot endure together, and in the conflict one or the 
other must perish.". Martial law destroys every guarantee of the 
Constitution, and effectually renders the military independent of and 
superior to the civil power. The answer is that martial law is a law 
of necessity " and no more deprives a citizen of a constitutional right 
than the dynamiting of buildings in a burning city to save the un- 
burucd portions from total destruction. If the officers act in excess 
of the necessity they are liable civilly and criminally for such ex- 
cess." The safeguards against martial law are not found in the 
denial of its protection, but in the amenability of the president to im- 
peachment, of military officers to the civil and criminal laws and to 
military law ; in the frequent change of public officers, and the de- 
pendence of the army on the pleasure of the legislature." 

The ultimate determination of the validity of the defence of com- 
mand of a superior officer depends whether the jurisdiction in which 
it is pleaded, recognizes the existence of martial law in times of riot 
and disturbance, when the soldiers are called into active service to 
re-establish order. The recent case of Frank v. Smith " distinctly 
repudiates the theory that martial law can exist except when actual 
war is being waged, and holds that the orders which a soldier may 
obey with impunity from civil liability are confined to such as a peace 
officer in this discharge of his duty might execute. This court recog- 
nized the difficult position of a soldier who may be liable to be shot 
for disobedience of orders, or be hanged by a judge and a jury if 
he obeys them, and suggests that the soldier's embarrassing position 
will be ameliorated by holding that his liability is that of a peace 
officer. But unfortunately the soldier's position remains almost 
equally serious, for he is still liable to be shot for disobedience to 
orders, while to give him the rights of a civil officer will not meet 
the range his superior's commands may take. 

A better rule, giving protection to the soldier and to the civilian 
alike, is laid down in a number of cases: "Unless the act were 
manifestly beyond the scope of the soldier's authority, or were such 
that a man of ordinary sense and understanding would know that 
it was illegal and if would be a protection to him if he acted in 
good faith and without malice." "In such cases justice to the 
subordinate demands, and the necessities and efficiency of the pub- 
lic service require, that the orders of the superior should protect 
the inferior, leaving the responsibility to rest^where it properly be- 
longs, upon the officer who gave the command." 

To the same effect is the case of U. S. v. Carr," and in Riggs v. 



" In rt F.gaii, 5 Watch f. 319; Franks v. Smith, supra. 
"In re Ezcta. supra; Dickilman v. U. S., 11 Ct. Claims. 417; Carver v. 
U. S.. 16 Ct. Claims, 361 ; Birkliimcr, Mil. Govt. 9. 
'• Birkhimcr, Mil. Govt. 314. 
" Mem. 306. 

■•134 S. W. 484 (Ky. 1911). 
■• \U CM v. McDowfll, 1 At.b. ( U. S.) 22. 
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State ; u it was stated that any order given by an officer to his private 
which does not expressly and clearly show on its face, or in the 
body thereof, its own legality, the soldier would be bound to obey, 
and such orders would be a protection to him. "A soldier, con- 
sequently, runs little risk in obeying any order which a man of 
common sense so placed would regard as warranted by the circum- 
stances." 

G. H. C. 



"4 Cold. 85. 

" Hare. Const. Law, 920. 



